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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 19th day of March, 1996

Petition of

PAUL H. REDER

for review of the denial by Docket SM 4173
the Adm nistrator of the
Federal Avi ation Adm nistration

of _the issua_nc_e of an airnman
medi cal certificate.
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CPI Nl ON AND ORDER

Petitioner has appealed fromthe order of Admi nistrative Law
Judge WlliamE. Fowler, Jr., granting the Adm nistrator's notion
to dismiss petitioner's appeal for lack of jurisdiction.! As
stated bel ow, we deny the appeal and uphold the | aw judge's
or der.

By letter dated Septenber 9, 1994, Dr. Audie W Davis,

Manager of the FAA Aeronedical Certification D vision, denied

A copy of the order is attached. Petitioner filed a brief
on appeal and the Admnistrator filed one in reply.
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petitioner's application for a second-class nedical certificate
and a special issuance nedical certificate.? Petitioner appeal ed
t he deni al; however, on February 1, 1995, the | aw judge di sm ssed
the appeal, finding that 1) petitioner had a specifically
di squalifying condition and 2) the Board has no appellate
jurisdiction over the Adm nistrator's denial of a special
i ssuance certificate. Petitioner did not appeal the |aw judge's
order.

In April 1995, petitioner, seeking reconsideration of the
deni al of a special issuance nedical certificate, submtted
additional nedical information to the Adm nistrator; however, by
|l etter dated June 20, 1995, the special issuance certificate was
denied. The petitioner filed with the NTSB a petition to review
this denial and, on Septenber 19, 1995, the | aw judge again
di sm ssed the petition for lack of jurisdiction. (Oder Ganting
Adm nistrator's Mtion to D smss.)

Petitioner now appeals, arguing that the NTSB has the
authority to review the denial of a special issuance nedi cal

certificate because the denial was arbitrary and caprici ous.

°Dr. Davis explained that petitioner was disqualified under
paragraphs (d)(2)(i)(b), (d)(2)(ii), (e)(1)(i) and (e)(1)(iii) of
sections 67.13, 67.15, and 67.17 of the Federal Aviation
Regul ati ons (FARs), based on his "history and clinical diagnosis
of nyocardial infarction and coronary artery di sease which
required treatnment (coronary artery bypass surgery), cerebral
aneurysns conplicated by subarachnoi d henorrhage and treated by
mul tiple craniotomes. You also have a history of nultiple
epi sodes of altered consciousness w thout satisfactory nedical
expl anation of the cause.” (Petition for Review of Denial by
Adm ni strator of a Special |ssuance Medical Certificate, dated
August 18, 1995, Exhibit B.)
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Board precedent, however, says otherw se. See Petition of

Pet erson, NTSB Order No. EA-4216 at 5 (1994); Petition of Doe, 5

NTSB 41, 43 (1985).

To support his argunent, petitioner relies on Priority Ar

D spatch v. NTSB, 514 F.2d 1135 (D.C. G r. 1975), where the court

found that the NTSB could review the revocation of an airline
exenption when the exenption is an essential conponent of its
operating authority.® Petitioner asserts that the NTSB has the

authority to review his case because the denial of the special

]%n Priority, the FAA had granted Priority Air Dispatch
(Priority) an operating certificate and an exenption
si mul t aneousl y, both of which were necessary for Priority to
engage in the business of transporting hazardous waste. Several
years later, the FAA term nated the exenption, effective
i mredi ately, and issued a revocation order against its operating
certificate. The court found that the sane |ogic which permtted
the Board to have jurisdiction over revocations of ratings and
aut hori zations, nanmely, that ratings and authorizations are
"inextricably entwined" with the certificates, applied in
Priority's case. Since the revocation of Priority's exenption
altered its operating authority, the Board was required to review
the FAA's action. 1d. at 1337-38.

Priority can thus be broadly read for the proposition that

t he Board can hear challenges to the Adm nistrator's curtail nent
of operating authority, whether enjoyed pursuant to exenption or
certificate, since the Federal Aviation Act of 1958 contenpl ates
that operating authority of indefinite duration will not be taken
away by the Adm nistrator w thout opportunity for Board review of
the justification offered for such action. Here, however, it is
not the Admnistrator's actions that have curtailed petitioner's
ability to exercise the operating authority he continues to hold.

Rat her, petitioner has been grounded by his own undi sputed
inability to satisfy a periodic obligation to denonstrate nedi cal
qual i fication pursuant to regul ati ons whose contested application
the Board clearly can resolve if called upon to do so. Priority
provi des no support for the contention that the Board is
enpowered to pass on the validity of the Admnistrator's
determ nations as to which airman should receive nedica
certification despite his ineligibility under published
st andar ds.
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i ssuance certificate relates to an "essential conponent” of his
"operating authority.” Petitioner's argunent, however, though
creative, is unavailing. While the Board is enpowered, under 49
U S.C. section 44703(c), to review the denial of an airman
certificate by determ ning whether an airman neets the objective
standards set forth in 49 C.F. R sections 67.13, 67.15, and
67.17, the granting of a special issuance certificate, under 49
C.F.R section 67.19, is conpletely within the Adm nistrator's
di scretion and, thus, not subject to Board review?

ACCORDI NGY, IT I S ORDERED THAT:
1. Petitioner's appeal is denied; and
2. The | aw judge's order dism ssing the appeal is affirned.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

“See generally Special |ssuance of Airman Medi cal
Certificates, 47 Fed. Reg. 16,298 (1982).




